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CERTAIN METHODS OF RISK REDUCTION

The article examined selected methods that alloaptamize the risk - the reduction or
complete elimination. The presented methods aréaiody helpful particularly for the
investor that is involved in the construction prese Knowledge of procedures and
responsibilities is also required in relation to nteactors. Presented tools are useful
particularly in the initial stage of constructiorrgjects, when appropriate conditions are
created and the formal relationship between inveattd contractor is fixed. The proper
attention to them will in the future allow to ava@dverse and unforeseen situations, which
often carry a high risk of loss.

PEWNE METODY REDUKCJI RYZYKA

W artykule przedmiotem analizy wybrane metoody, ktére uttioviajq optymalizacs
ryzyka — jego redukejlub calkowit; eliminacg. Prezentowane metody g pewneécig
pomocne szczegOlnie inwestorowi zaaoganemu w proces budowlany. Znajgto
procedur i odpowiedzialnoi niezkedna jest take w stosunku do wykonawcy robét.
Przedstawione w artykule metody przydataewsszczegéln@i na pocztkowym etapie
realizacji inwestycji budowlanych, kiedy tworzomeaslpowiednie warunki formalne oraz
relacje mgdzy inwestorem i wykonawc Paswiecenie im nalgytej uwagi pozwoli
w przysziéci na unikngcie niekorzystnych i nieprzewidzianych sytuacjirétczsto
obarczone @ duzym ryzykiem straty.

1. INTRODUCTION

Parties to the contract for construction works Ugubegin to work with the best
intentions to complete the work on the satisfactgoality, on time, with the least
expenditure of the investor, including a reasongilefit for the general contractor,
subcontractors and suppliers. In the course of gt of work there are often disputes,
delays, interruptions of continuity, which can degteven the best intentions. Disputes and
conflicts usually result from:

- inadequate and deficient contract documentatioappropriate contractual arrangements,
- improper methods of tendering,- unreasonableibligion of the burden of risk on one of
the parties,
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- mismatched personnel for the type of projecteakdown in personal relationships and
communication,

- imposition of contractual risk weight on a patiyat is not properly equipped or able to
bear such risks,

- insolvency of either party,- the problems withmgaunication and coordination in the

situation involving more than two parties,

- ambiguity in the contract or other document legdio problems of interpretation,-

ambiguous clauses, leaving a discretionary decsf@party,

- incomplete drawings or project with the contréidics between architectural drawings
and industry regulations.

2. RESPONSIBILITY FOR DAMAGE

Issues of liability for damage on the site haveaalsvaroused much controversy [1] and
were the source of disputes between participantserconstruction process. According to
the author of this paper the reasons for this tietHe complexity of the construction
process, the specifics of the participating erdijtieften representing, to some extent,
conflicting goals and turbulence process relateti wilarge degree of dynamic actions.

Damage on the building site are often complex iturga both in fact and law. The
wording of the provisions of the Civil Code and t@enstruction Law does not always
indicate a solution to these problems. So let'sax@alleeper analysis, not only language, of
regulations of liability for damages on the site.

In accordance with article. 652 of the Civil Cotfd@he contractor took over by protocol
the site from the investor, he held up to the mdnoérputting an object on the general
principles of liability for damage caused on thie.sThe construction site is defined by the
provisions of Article. 3 point 10 of the constractilaw as a space in which the works are
carried out together with the space occupied byb#s® unit construction. The provision of
Art. Kc 652 is not a spontaneous rise to liabifity damages on the site. He refers in this
regard to general principles, and so tort and eciual liability regimes (Fig.1.).

Liability in tort is governed by the provisions Afticle. 415 et seq. Kc. They are used
in the event of damage caused on the site to fartles who have not binding relationship
with the entities of the construction process. Rsem of liability in tort are: injury,
unlawful act giving rise to injury, the causal litletween the act and the injury and the
fault of the perpetrator. The term action meanshbattion and omission when the
perpetrator could and should have acted. Faulh®fperpetrator may be either intentional
or not. For the adoption of tort it is sufficiert tdetermine even the slightest degree of
unintentional fault in the form of negligence. Iragtice, this particular form of fault occurs
most often in the case of damage at the site. i&linises of tort liability must be proved by
the victim when it comes to trial. In practice, thest common third party claims are these
for personal injury to health or property damages do improper protection of the
construction site by the contractor.

Liability for failure to perform or improper perforance of obligations (contractual
liability) is regulated in art. 471 et seq. Kc anapplicable in cases where the victim at the
site and the perpetrator have a contractual reisliip such as liability of contractor to its
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Fig.1. Responsibilities for damages on site - pcots

employees, liability of contractor to the invest@ontractual liability prerequisites are:
damage, failure or improper performance of oblmyagi arising from the contractual
relationship existing between the parties, the &hlirsk between injury and negligence in
performing or defaulted and the fault of the perget. In the case of contractual liability
the existence of fault on the side of the perpetristassumed, which results in shifting the
burden of proof of lack of self-inflicted harm dmetoffender. The situation of the victim in
the case of evidence of any judicial process isnsmh easier than in the case seeking
damages in tort.

Protocol transmission of the construction site aghale occurs when one contractor
(the general contractor) is obliged to executets works that make up the whole of the
proposed facility ("turnkey"). Contractor retaifgetsite in its possession, under which he
undertakes various activities related to the cohdfiavorks, ensuring their accuracy and
safe and order [2]. The purpose of these activise® achieve the desired result - the
execution of object and giving it back together tte investor with the previously
transmitted area.

When there are a few contractors and each of thesrtdido only a certain part of the
work or only work of a certain specialties (eg, is#tion, electricity), and investor has
partial agreements with such contractors, he resnaist to the construction site. Investor
should only provide the appropriate part of thalitgcand the site (front works) to partial
contractor. Responsibilities of the contractor srtpis limited to damage caused to the
transferred part of the construction site. Thig,dfar reasons of clarity, should be in detail
separated in the statements made by the investbrthen contractor in partial transfer
protocol. A similar problem is now the responstlilof subcontractors for damages on the
area of construction. The agreement concluded kyctintractor and a subcontractor,
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requiring investor’'s approval, should include appiate provisions for the introduction of
a subcontractor at the construction site and exiéhis liability provided by place or the
time of performance of his work in the area.

There is no general principle of shared resporisibiff the investor and the contractor
for damage caused by tort to a third party by @mtr in the performance of works
commissioned by the investor. An investor who esttuthe execution of the works
specialized construction company, is not respoedittt damage caused by its servants in
the performance of commissioned works (Art. 429 .G is however responsible for his
own negligence. This view was reflected in the spridence of the Supreme Court.
Security systems and equipment, located in the \imity, against the possibility of
damage from construction works (road) is part ef direct obligations of contractors and
monitoring obligation in this regard rests with thestor. If, therefore, as a result of
works carried out have been damaged in the viciofitgulverts and drainage ditches, the
obligation to repair the damage lies with the cactior and jointly with the investor, if he
did not conduct a proper and effective control §&fpreme Court verdict of 20 June 1977 .,
ref. Il CR 210/77, OSNC 1978/4/72).

The subject of the controversy was a case of itgkalgainst third parties for damages
caused by collapse of buildings or removing a phit. In accordance with Article. 434 Kc
responsible for such damage is the holder of thiklibhg per se, unless the collapse of the
buildings or the separation of its parts did natuteeither from lack of maintenance of
buildings in proper condition, or from defects ianstruction. So it is a strict liability,
without fault. Consider the predominant views af tieneral contractor for construction of
the holder within the meaning of art.434 Kc. Theysion of Art. 652 Civil Code - as a
unique - unlike art. 434 Civil Code specify thepassible person. You need to have both
in mind that the dispositions of Article. 652 ang44Civil Code do not converge, because
the responsibilities of art. 652 Civil Code are imlozoader and apply to any damages, and
not only related to the collapse of the buildingstiee detachment of its parts. When an
investor entrusts the whole of the works of sevemitractors (or subcontractors), while
retaining the right to coordinate their actionabllity from Article 434 Civil Code lies with
the investor as a holder of an autonomous builfBhgA similar solution will be justified if
the investor leaves the contractor a free handpadth protocol transmission of the area is
redundant, because of the nature of the work ondidake place for any other reason [4].

The experience of the author related to embodimeftduildings shows a low
awareness of the responsibility for damage of gigdits in the construction process. This
is particularly evident in the care for the safefpenance of work, whether in connection
with the general tort provisions or contractual siderations. Workers are still not enough
equipped with appropriate personal protective emeipt. Notoriously are not sufficiently
protected places of work of jobs, such as weldgtsys, etc.

In this context, crucial to minimize the risk ofrdage at the site is compliance of
construction safety and health by all participantthe process.

Health and safety inspector works under the apipléckaw, including the Labour Code,
Construction Law, laws related to human safetyhie workplace. He is obliged to take
action to eliminate accidents at the site. He mepand issues opinions on formal and
legal documents: a plan of safety and health pezpbhy the construction manager, manual
of safety on activities, on-site training book. #ifines the hazards on the site, assesses the
risk. Health and safety inspector conducts on-sifety training, including Job Training
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and briefing to acquaint employees with occupalidmezards. He also participates in
coordination meetings with OSH on site. Health aafkty inspector controls the state of
OSH in construction and takes other steps to redheerisk of accidents. He checks
documents stating suitability for the use of toalsd equipment on site. He monitors
compliance with the workers at the constructior biéalth and safety rules and the use of
their clothing, footwear and personal protectivaipment, helmets, reflective vests. Health
and safety inspector has the right to issue inStnog to improve working conditions and
compliance with safety regulations and rules, skegomachine or device in the event of an
imminent threat to life or health of the workerasother person. He can also check whether
the construction workers have the required peromssgualification. He controls building
security against unauthorized access, proper nwmBassages, crossings and dangerous
places, job security in the vicinity of the powarel, correct storage of excavated material
and other materials, labor standards on constmatise of safe materials for construction.

In the event of an accident at the constructiom isiis required to notify the accident
and conduct post-accident and occupational diseg&eting suspicions.

Issues of liability for damages on the site beltmthe more complicated, both factually
and legally. The exact determination of the scopkability of the parties in the protocol
forward the construction site where there is noegaincontractor in the building process
can greatly remove the controversy in this reg@uimpliance with safety rules certainly
can reduce the number of accidents on the construsite.

Minimizing the risk of damage at the site durings timplementation of investment
requires a lot of awareness, responsibility and m@ment from the investor and the
contractor's work.

3. PROCEDURES OF SELECTION COUNTERPARTY

In the process of building the most important linkhe chain steps to eliminate the risk
of the project is selecting the right contractor foe purpose of the task carried out in
conditions of turbulence. Contractors are requicedave scenario in the event of uncertain
circumstances related to the implementation of itheestment. In fact, every industry,
including construction, is susceptible to so-callbdtterfly effect”. Regardless of the size
of the economic intrusions end result can leadatlure of the investment, including the
collapse of the company.

The right choice of counterparty is a difficult kaand should be carried out according
to procedures, taking into account the turbulemddtons of the project.

There are many different procedures leading tacthelusion of the contract [5]. Often
the process of concluding a contract alternatelgsudifferent procedures. The most
common ways to contract, which included provisioithie Civil Code are: acceptance of an
offer, negotiations and tender (which is a modifma of the concept of the offer and its
acceptance) [6].

3.1. Acceptance of the offer

The conclusion of the contract occurs when onegme(bidder) submits an offer and
the other person (oblate) accepts it. The offem ideclaration of will to conclude an
agreement which contains at least its relevant ipiavs (essentialia negotii). It must
express the strong wish of the conclusion of anitefe specific content. The degree of
detail of an offer depends on the kind of the psmsb agreement, the degree of its
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complexity. Bidder is bound by the tender, whichame that the addressee can lead to the
conclusion of the contract of specific content tiglb adoption of the offer, as bidder no
longer has any effect. In the period of the tendfer or must remain in a kind of
"readiness”, as the possibility of reaching an egrent as a result of their offer [8]. This
condition is usually cumbersome, because it is @at with uncertainty. For these
reasons, binding offer lasts only for a specifidqe after which the offer expires. The term
of the bid is marked by the same bidder. In theeabs of such designation, the provisions
of the Civil Code come into force. The tender subedi between simultaneously present
(either directly physically or by means of directhmomunication at a distance) ceases to be
binding, if not adopted soon. The tender submitteeny other way ceases to be binding
associated with time, in which a person who madeftar could in the ordinary course of
operations receive a reply that was sent withouwtuendelay. The tender submitted in
electronic form shall be binding if the other pashall immediately acknowledge its receipt
[9]. When the declaration of acceptance of the roffeme late, but its content or the
circumstances indicate that it was sent at the tigte, the contract takes effect, unless the
tenderer shall forthwith notify the other partyttidaie to the delayed response a contract is
deemed to be null (Fig.2.).

Company
Offer
Consumer
Negotiations
Auction
Tender
proceeding
In writing

Fig.2. Responsibilities for damages on site - pcote
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Generally, to conclude a contract an activity & tiferee as acceptance of the offer is
required. If, however, according to data specifiedhe habit of relations or according to
the content of an offer access to the offeror &estant of offeree’s acceptance is not
required, particularly if the tenderer requestsithenediate execution of the contract, the
contract takes effect, if oblate at the right tim@l proceed to its implementation.
Otherwise, the offer ceases to be binding.

Offer can only be adopted in full, without any nfogditions and then it comes to the
conclusion of the agreement, that content is ctersiswith the offer. Acceptance of the
offer made subject to amendments or additionsstodhtent does not lead to the conclusion
of the contract, but is believed to be a new offérich, like the original offer, can be fully
accepted or rejected.

In relations between entrepreneurs, there are sowdifications [10]. If the trader
makes an offer in an electronic form he is requipeidr to entering into an agreement to
inform the other party clearly and intelligibly alicdhe technical operations that make up
the procedure for concluding the agreement, thalleffect of the confirmation by the
other party receiving the offer, the principles andthods of preservation, protection and
sharing by the entrepreneur the other side of thecladed contract, the methods and
technical means to detect and correct errors indéite entered, which he is obliged to
provide the other side, the languages in whichdbtract may be concluded as well as
ethical codes that apply, and their availabilityelactronic form.

In relations between entrepreneurs offer may bbdséwn before the conclusion of the
contract, if the statement of appeal was filed feree before sending his letter of
acceptance of the offer. Offer can not be revoketis clear from its content or the date
specified in the acceptance. In relations in whidth sides may be called professional
"tacit acceptance" of an offer is possile. If theder has received from the person to remain
in permanent economic relations, the contract odferpart of his activities, the lack of
immediate response is deemed to be acceptance afffér. It is also possible to modify
the offer by the offeree in the relations betweeasitiessmen. The answer to offer, subject
to changes or additions to the content of unchangideed offer leads to a conclusion. In
this case, the agreement binds with the contertifsgbin the offer, subject to the caveats
contained in the response to it. Agreement hasowie to fruition, however, if the content
of offer indicated that it can only be adopted with reservations, or if the bidder
immediately objected to the inclusion of any objats to the contract, or when the oblate’s
response to an offer conditioned its acceptanc¢heftenderer's agreement to include
objections to the agreement and consent that Haseoeived immediately [11]. Approval
by the Polish legislator of modifying the offer &cepted as another legal instrument,
leading to the conclusion of the agreement is ubtkully the answer to the needs of a
changing, turbulent business environment of thawimation. Ever faster changing market
conditions forced a relaxation of rigor mode bywading the recipient of an offer to enter
the changes or additions to adjust the contentntividual needs, without causing
prolongation of the period spent on the exchandeg#l documents.

3.2. Negotiations

If the parties conduct negotiations to concludagreement, it shall be concluded when
the parties reach agreement on all of its proviievhich were the subject of negotiations.
The parties may, at the beginning of negotiati@ssablish detailed rules for their conduct,
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on the time of the negotiators, confidentialityge tHistribution of costs. Concluding a
contract preceded by the negotiations conduct scaliren contractors submit consistent
statements covering at least its essential elemé&xtsasionally, however, the parties
continue negotiations on other issues not prewooshsidered as significant. In this case,
the contract shall be deemed concluded only whempé#nties reach agreement on all issues
that were the subject of negotiations. Party, wtaotesd or has negotiated in violation of
good manners, and in particular without the intamtf concluding the contract is liable to
compensate the damage suffered by the other phdly it had not to conclude the
agreement.

If during the negotiation a party has provided infation in confidence, the other party
is obliged to disclose and not to share with offeple and not to use this information for
their own purposes, unless the parties otherwiseedg In the event of a breach of those
obligations the party may be entitled to demamanfithe other party damages or issuing
benefits gained by it.

3.3. Thetender or auction

Tender and auction, which is its oral variatiore &ery common ways of concluding
the contract. This mode basically consists of tlaleenents: an invitation to tender, tender,
choice (adoption) of an offer [12]. The announcemeh the auction or tender is to
determine the time, place, object and conditionthefauction or tender, or indicate how to
obtain these conditions. Announcement, as well wadian or tender conditions may be
amended or revoked only if stipulated in their emit Organizer after the time of making
conditions available, and the bidder after the &ihouncement in accordance with the
auction or tender are required to comply with tbéae, as well as conditions of the auction
or tender [13].

The tender submitted in the course of the aucteases to be binding, if another bidder
made a better deal. Conclusion of contract occurermnailing the award [14]. If the
validity of the contract depends on meeting thecHjgerequirements provided for by law,
such as deed forms, both the auctioneer and thieipant whose bid was accepted, may
enforce the contract.

The offer submitted in the course of the tendesesdo bind if another bid is selected
or when the tender was closed without selectingtangler, unless indicated otherwise the
tender conditions. Tender organizer is obligedntmediately notify bidders in writing of
its outcome, or to close the tender without a ahoic

Conditions of the auction or tender may stipulatecalled bid bond [15]. Then joining
the auction or tender shall, under pain of beirfgsed to them, pay a specified sum to the
organizer, or to establish adequate security fopatyment. If a participant of the auction or
tender, despite his tender was selected, refusesrtdude an agreement, the validity of
which depends on meeting the specific requiremprasided for by law, the organizer of
the auction or tender may retain deposit. In otfaees organizer must immediately return
any deposits paid. If the auctioneer fails to codelthe contract, the participant whose bid
was selected, may require payment of double deposiamages.

Organizer and participant of the auction or tenuery request the cancellation of the
contract, if a party thereto, another participantaoperson acting in concert with them,
influenced the outcome of the auction or tendea imanner contrary to law or morality.
This authorization shall expire one month from dia¢ée on which the holder has knowledge
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of the existence of reasons for the cancellatiohnb later than one year following the date
of the contract.

4. CONCLUSIONS

In the paper the basic elements for reduction orgete elimination of the risk existing
in the implementation of construction projects adéscussed. Paper focuses on
responsibility for damages generated on constmctite. Awareness of the parties -
participants of the construction process in refatto their activities allow to avoid
conflicts. At the early stage of the selection gaare of the contractor the key elements for
future cooperation can be identified. The artiadlesgnted and concluded some principles
related to the stage of acceptance of the offer stade of negotiations. They are the
elements of proper management of the constructiocgss.
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